
Employer’s Compliance Checklist
This Checklist was developed by David L. Uyemura, JD, MBA, Regulatory Compliance Resources, LLC.  

These are some recommended action items:
1.  Determine which of your terminated employees and dependents have rights under ARRA:

· Eliminate all employees who lost group health coverage prior to September 1, 2008.

· Eliminate all employees who voluntarily resigned, retired or who were terminated for gross misconduct.  

· Make a list of all other employees who lost group health coverage due to being involuntarily terminated from employment on September 1, 2008 and afterwards.  
These former employees and their dependents who are COBRA qualified beneficiaries have rights under ARRA if their adjusted gross income for the year was $125,000 or less ($250,000 or less for couples filing jointly).

2. Determine who must fund the 65% subsidy and who is entitled to credits against their payroll taxes.  
· If you are subject to COBRA because you had 20 or more employees in more than 50% of work days last year and sponsor an insured or self-funded group health plan, you must accept 35% of the COBRA premium as full payment for up to 9 months of continuation coverage from February 17, 2009.  You must pay or credit the remaining 65% of premium you but will be reimbursed for that amount by taking a credit against your payroll taxes.

· If you have less than 20 employees and your group health plan is insured, the insurer will fund the 65% subsidy and will take a credit against its payroll taxes. 

3. Send new COBRA notices to each eligible employee and spouse, if any:

· The notice should be your usual Notice of Qualifying Event and Election plus additional information explaining ARRA’s eligibility requirements, the extended election period, COBRA continuation periods and the subsidy.  The additional information may be in the form of a cover letter.
NOTE:  The U.S. Departments of Labor, Health and Human Services and the IRS are required to provide model notices by March 19, 2009.

· Include with the Election Form an affirmation by the employee and spouse that their adjusted gross income for the year was (or is) $125,000 or less ($250,000 or less for couples filing jointly).  Employees whose incomes exceed(ed) these levels are not entitled to ARRA protections.
· Address the envelope in which the notices are sent to your eligible former employees and their spouses, if any, at the most recent addresses they provided for you.  Spouses who have a different address must be sent a separate notice.  You are not required to send separate notices to dependent children.
· Send the notice even if they previously elected COBRA;

· Send the notice to ARRA-qualified beneficiaries who elected, but have already terminated COBRA or been terminated, such as for nonpayment; and
· Send the notice if some, but not all, family members who were qualified beneficiaries elected COBRA.
Mailing Instructions:  Send the notices by first class mail.  It is not necessary to send them by certified mail.  Keep a mail log which lists to whom the notice was sent (employee and spouse, if any), their mailing address(es), the date of mailing and that the document mailed was the American Recovery and Reinvestment Act of 2009 COBRA notice.  Your mail log may be your only means of proving that you sent the notices.

4. Your deadline for sending the ARRA COBRA notice is April 18, 2009.  For COBRA qualifying events occurring between September 1, 2008 and December 31, 2009 the notices must include:
· all forms the individual will need to establish eligibility for the premium subsidy
· the name, address, and telephone number of the plan administrator and any other person who has information regarding the premium subsidy;

· the dates of the extended election period;

· the employee’s or qualified beneficiary’s duty to notify the plan of eligibility for subsequent coverage under another group health plan or Medicare and the penalty for failure to do so (110% of the premium reduction);

· a prominently-displayed description of the ARRA-eligible beneficiary’s right to a reduced premium and any conditions for receiving the reduced premium; and

· informing the qualified beneficiaries if you allow them to enroll in a different coverage.
 5.  Develop a procedure with your COBRA administrator, third-party administrator, payroll department, payroll service and/or tax preparer for paying or crediting the entire COBRA premium upon receipt of 35% of the premium from the COBRA beneficiary: 
· Create a list of your ARRA-eligible COBRA beneficiaries who will be paying only 35% of the COBRA premium and update it each month.

· Establish the last day of the 9-month subsidy period for each ARRA-eligible COBRA beneficiary.  Be sure to terminate the subsidy after 9 months.
· If your plan is insured and subject to COBRA, calculate your total COBRA premium each month and arrange for your company to pay the full amount to your insurer each month.  If your plan is insured but not subject to COBRA because you are a small employer, the insurer will pay the subsidy.
6.  Maximum duration and early termination of continuation coverage:

· The continuation coverage for those who elect COBRA during the extended election period will begin on the first period of coverage following February 17, 2009.  However, their maximum COBRA continuation period will still be counted from the individual’s original loss of coverage (such as 18 months from September 1, 2008).
· The maximum period of coverage for state continuation of coverage for employers with fewer than 20 employees will remain the same (such as 6 months for Oregon continuation).
· Unlike COBRA rules for early termination, the subsidy (not the continuation coverage) terminates before 9 months if the qualified beneficiary becomes eligible (rather than enrolled) for (1) Medicare or (2) coverage in another group health plan.
NOTE: This memorandum is intended to provide general information. It does not offer legal advice or attempt to provide a comprehensive, detailed look at all the issues surrounding the American Recovery and Reinvestment Act of 2009.
This checklist is subject to change as more guidance is provided about ARRA.
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